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COMMENTS AND RECOMMENDATIONS
OF THE ATTORNEYS GENERAL

I. INTRODUCTION AND SUMMARY

We, the undersigned Attorneys General, submit these Comments in connection with the
Federal Communication Commission's review of the rules it adopted in 1992 ("TCPA Order")
implementing the Telephone Consumer Protection Act of 1991 ("TCPA"), as requested in the
Commission's Notice of Proposed Rule Making ("NPRM") issued on September 18, 2002 and
published in the Federal Register on October 8,2002.

The primary purpose of these Comments is to address the key issues related to a "do-not-
call" registry and to respond to some of the specific questions raised by the Commission in its
NPRM. We realize the Commission has reviewed the comments submitted to the Federal Trade
Commission by the Attorneys General of all fifty states, the District of Columbia, and three
territories regarding the FTC do-not-call proposal (NPRM 63).2 These Comments will repeat some
of the points made in that submission, and directly address some of the issues raised in the
Commission's NPRM.

The undersigned Attorneys General support the establishment by the Commission of a non-
preemptive do-not-call registry. We support efforts of the Commission to work cooperatively with
the Federal Trade Commission and the states in the administration of a database so that consumers
can register once for inclusion in FCC, FTC, and state do-not-call registries. We also support efforts
to shareinformation on complaintsfrom consumers regarding alleged violations of do-not-call laws.
But we strongly oppose any effort to invade the sovereign power of the states by purporting to
preempt any existing or future state do-not-call laws.

Thus, under the arrangement we advocate, effective do-not-call enforcement would be
accomplished by three groups working together for consumers: the FCC, the FTC, and the states.
A consumer could register once by contacting the FCC, FTC, or the consumer's state do-not-call
registry (assuming state law authorized the sharing of registry information). A consumer should be
able to file a complaint with any ofthe three agencies, and complaint information would be available
for sharing among the agencies as appropriate and when permitted by state law. The agencies could
determine, for instance, whether a call implicated the TCPA (FCC enforcement) or the

I Citations to NPRM paragraphs herein refer to the full-text NPRM on the Commission's website, rather
than the summary published in the Federal Register.

2 The territories that joined the FTC submission were the Northern Mariana Islands, Puerto Rico, and the
Virgin Islands. References to "states™ herein include the District of Columbia and territories. References to
Attorneys General include the Corporation Counsel of the District of Columbia and the Hawaii Office of Consumer
Protection.



Telemarketing and Consumer Fraud and Abuse Prevention Act (FTC enforcement), and the
consumer's state Attorney General's office could determine whether there was a potential violation
of that state's do-not-call law. It would not be necessary for the consumerto determine which laws
were implicated. State officials would have a choice on enforcement. They could (1) enforce a
violation of the TCPA in federal court as provided by the TCPA, (2) bring an action in state court
if that violation were also a violation of state law, or (3)bring a TCPA action in federal court and
include a state law claim under the court's supplemental jurisdiction authority, assuming the conduct
violated the TCPA and state law. Conduct that violated only state law would be brought in state
court. The FCC and FTC could bring suits to enforce their own laws as well.

We cannot stress enoughthatthe Commission should not attempt to usurp state authority and
purport to strip states of the power to enforce laws that the people of the states, through their elected
representatives, have determined were appropriate to protect the privacy ofthe people in their homes.

As enforcement partners ofthe Commission, the Attorneys General supportthe efforts of the
Commission to improve upon the protections ofthe TCPA Order for our common constituents: the
consumers. We urge the Commission to continue to keep the interests of consumers paramount as
it considers these and other Comments, and we look forward to further cooperative efforts to protect
the people of this country from fraud and to preserve their right to privacy in their homes in
accordance with the purpose of the Telephone Consumer Protection Act of 1991.

II. PROPOSAL OF A DO-NOT-CALL REGISTRY

A. OVERVIEW

The Court has traditionally respected the right of a householder to bar, by order or notice,
solicitors, hawkers, and peddlers from his property. ... To hold less would tend to license
a form of trespass and would make hardly more sense than to say that a radio or television
viewer may not twist the dial to cut off an offensive or boring communication and thus bar
its entering his home. ... The ancient concept that "a man's home is his castle" into which
"not even the king may enter” has lost none of its vitality, and none of the recognized
exceptions includes any right to communicate offensively with another.

Rowan v. United States Post Office Dep't, 397 U.S. 728,737 (1970) (internal citations omitted).

Unwanted telemarketing calls interrupt the private lives of millions of Americans. The
Attorneys General applaud the Commission for revisiting its prior orders in light of more recent
developments and the public outcry for improved protection against these abusive and pervasive
intrusions into homes by uninvited telemarketers. Sincethe late 1980°s, when several states began
studying these problems, state legislatures have responded to the increasing demand for privacy by
enacting their own do-not-call legislation. Recent legislation creates centralized registries ("'do-not-
call" or "no-call" lists) in which residents may register their home telephone numbers, and, once
done, these registries bar telemarketers from placing calls to those registered numbers. Today, at
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least 19 states have do-not-call database systems in place, and an additional six states are presently
implementing systems.? More state legislatures have been considering such systems!  Public
support of these do-not-call database systems has been overwhelming, and with good reason: they
work.?

In each state that has enacted a do-not-call database system, and in many states now
considering such a measure, some members of the telemarketing industry have attempted to erect
barriers and raise obstacles to thwart the enactment of such a system or to reduce its effectiveness.
This pertains to the issue of consumer privacy. The ability to keep uninvited marketers out of one's
home is an issue of consumer sovereignty and autonomy -- as fundamental as the ability to ward off
door-to-door peddlers with a "No Trespassing Sign." No marketer has an inalienable right under
the First Amendment, or any law, to intrude when uninvited -- or when expressly forbidden -- into
the kitchens and living rooms of American families.

Inthe case of telemarketing, the marketer uses the property ofthe consumer -- the telephone
-- in the consumer's own home, adding elements of both trespass and conversion when the
telemarketer intrudes without permission.

* Alabama, Arkansas, Colorado, Connecticut, Florida, Georgia, Idaho, Indiana, Kansas, Kentucky, Maine,
Missouri, New York, Oregon, Pennsylvania, Tennessee, Texas, Vermont, and Wyoming have do-not-call database
systems in effect. California, Illinois, Louisiana, Massachusetts, Minnesota, Oklahoma, and Wisconsin are presently
implementing database systems. The Massachusetts statute becomes effective January 1, 2003.

* Legislation proposing do-not-call database systems has been offered during recent legislative sessions in
Alaska, Arizona, towa, Maryland, Michigan, New Jersey, Ohio, Rhode Island, South Dakota, Virginia, and
Washington.

* The Commission observed that do-not-call registries are popular (NPRM 99). Public enthusiasm shows
no sign of waning. For example, in the State of Indiana, more than 1,000,000 residential telephone numbers have
been submitted to the State's do-not-call list. In Missouri, more than 1,000,000 residential telephone humbers are
now enrolled in the State's do-not-call database, placing approximately 40% of the State's households on that
State's do-not-call list. In Tennessee, 762,000 telephone numbers have been registered, representing an estimated
33% of all households. In New York, the number of residential telephone numbers enrolled on that State's do-not-
call list is nearly 2 million. Connecticut's do-not-call list contains nearly 400,000 telephone numbers, and Georgia's
is nearing 360,000. Colorado has 977,000 registered phone numbers, almost half of the number of residential phone
lines in the state. Texas has more than 782,000 registered phone lines. Kentucky has 740,000 registered phone
lines, representing 46% of Kentucky residents. The Kansas list contains more than 397,000 phone lines.
Approximately 1,600,000 residents enrolled in Pennsylvania's registry in less than six weeks.

® National Federation ofthe Blindv. Pryor, 258 F.3d. 851, 855 (8th Cir. 2001) ("The State has a well-
recognized interest in protecting a citizen's ability to cut off unwanted communications entering the home.")(citing
Hiliv. Colorado, 530 U.S. 703,717 (2000); Rowan v. United States Post Office Dep't, 397 U.S. 728, 737 (1970).
See also Frisby v. Schultz, 487 U.S. 474, 484-85 (1988); Martinv. City of Struthers, 319 U.S. 141, 148 (1943).
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Under the company-specific notificationsystemcurrentlyrequired by the TCPA Order, every
marketer engaged in telemarketing remains able to call any household unless and until the
telemarketer is directly told by that consumer not to call again. Thus, consumers currently may be
interrupted at least once from their private lives by every telemarketing seller in the country.
Consumers are placed at the terrific disadvantage of often not knowing the identity of telemarketers
and whether they represent the same company, or a similar-sounding company, as the telemarketer
to whom they may have given notice the month before. This system has proven inadequate because
it leaves the consumer entirely dependent on telemarketers to identify their business meaningfully,
to interpret correctly the consumer's request not to be called again, and then to comply with that
request.’ The creation of do-not-call databases empowers consumersto choose, in advance, whether
they wishto receive these contacts intheir homes. The Attorneys General believe that the company-
specificdo-not-call approachadopted by TCPA Order is, standing alone, ineffective. The Attorneys
General do believe the company-specific lists should be retained along with a national do-not-call
registry to maximize choice for consumers who want to receive some telemarketing calls.

While the Attorneys General applaud the Commission's inquiry regarding the establishment
of ado-not-call database systemto protect consumer privacy, we have several concernswith the way
in which such a system would be implemented. Our most fundamental concern is how a national
registry would work in conjunction with do-not-call database systems established or being
implemented by the states. To the extent that the Commission would establish a system that
supplementsthe states' efforts, and does not supplantthe protections state laws afford their residents
against unwanted calls from out-of-state and in-state telemarketers, the Attorneys General are
hopeful that a registry will be established by the Commission. We are hopeful that the
Commission's registry would further enhance consumers' rightto privacy. Our other concernsrelate
to the details of developing a national system and are based upon (1) the extensive experience the
states have had in implementing such laws, and (2) the special insight of the Attorneys General into
consumer concerns as a result of the fact that the Attorneys General, as representatives of the
residents of their respective states, are "often closer to consumers' actual experiences and problems,
and learn of difficulties first."" We hope that the Commission may benefit from our experiences and
knowledge. We reiterate our desire to work with the Commission to ensure that any system the
Commission may adopt in this rulemaking process will satisfy our mutual interest in ensuring that
consumers' privacy interests are paramount and protected.

? The current system offers consumers who do not wish to receive calls the "choice" of disconnecting their
telephone or "screening" all calls through their own answering machine (which, for most common models, results in
hearing the phone ring, one's own answering machine greeting, and then either the telemarketer's message or the
ensuing silence when the telemarketer's predictive dialer hangs up). Many voice mail systems offer no such
""screening" ability.

¥ Testimony of Eileen Harrington, Associate Director, Division of Marketing Practices, Federal Trade
Commission, before the Kentucky Senate Judiciary Committee, February 6, 2002.
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We will address first the interaction of an FCC do-not-call registry with state do-not-call
laws, and then comment on other issues relating to a national registry.

B. INTERPLAY WITH STATE DO-NOT-CALL LISTS

The foremost concerns of the Attorneys General are to preserve the right of the states to
enforce their own laws and to work cooperatively with federal authorities in protecting consumers.
Toaccomplishthese ends, we explain why the Commission should not purport to preempt state laws
and further explain how the states, the FCC, and the FTC can work together to protect consumers.
We believe confusion will be minimized if the Commission expressly declares that it is not
purporting to preempt state laws. For purposes ofthis Section1L.B., we assume that the Commission
will establish a do-not-call list and that it will work cooperatively with the FTC in that process. The
thoughts behind these assumptions are discussed in subsequent sections.

1. State Do-Not-Call Laws Cannot and Should Not Be Preempted

Of paramount importance to the Attorneys General isthat the existing, or future, state do-not-
call lists not be preempted or purportedly preempted. The Commission has sought comment on this
issue (NPRM 9948, 62-63, 66). Application of traditional preemption analysis should counsel the
Commissionto make an affirmative, non-preemptionstatementwithin any do-not-call rule itadopts.’

Congressional intent is the cornerstone of a preemption analysis.” Ordinarily, only where
Congress has expressed its intent to preempt state law is preemption found. “In the absence of
express preemptive language, Congress’ intent to preempt all state law in a particular area may be
inferred where the scheme of federal regulation is sufficiently comprehensive to make reasonable
the inference that Congress ‘leftno room’ for supplementary state regulation. Preemption of awhole
field also will be inferred where the field is one in which ‘the federal interest is so dominant that the
federal system will be assumed to preclude enforcement of state laws on the same subject.”””
Furthermore, before preemption will be found in an area of traditional state powers, there must be

® The Commission has not previously made an affirmative statement on this point regarding telemarketing.
The Commission noted in the NPRM that a non-binding, staff-level letter opined that there was a preemptive effect
of portions of the Communications Act, of which the TCPA is a part (NPRM, note 220). But FCC staff has also
opined that the Communications Act did not preempt state actions against slamming. See Letter from Lawrence E.
Strickling, FCC, to David J. Gilles, Assistant Attorney General, State of Wisconsin, dated August, 12, 1998,13 FCC
Red 15344, 1998 FCC LEXIS 4184,

'% Louisiana Public Service Comm’nv. FCC, 416 U.S. 355, 369 (1986)

' Hillsborough Countyv. Automated Medical Laboratories, Inc.,471 U.S. 707,713 {1985)(citations
omitted).



“an unambiguous congressional mandate to that effect.”*? As the Supreme Court has noted, when
Congress legislates “in a field which the States have traditionally occupied . .. we start with the
assumptionthat the historic police powers ofthe Stateswere not to be superseded by the Federal Act
unless that was the clear and manifest purpose of Congress.”"*

Consumer protection is clearly an area within the states’ traditional police powers. The states
have a long history of regulating against unfair business practices and protecting residents’ rights."
Likewise, the distinct “right to be left alone” is a right that states have a strong, indeed compelling,
interest in protecting.” In the context of do-not-call laws, the state laws are similar to laws against
trespass or conversion (using another’s property -- the telephone -- without permission). Criminal
laws, such as trespass and conversion, as well as laws protecting the health and safety of a state’s
residents, are primarily and historically within the purview ofthe states.'® Thus, in order to conclude
that an FCC do-not-call rule would preempt state do-not-call laws, there must be an express,
unambiguous and clear statement to that effect in the statute empowering the Commission to enact
a do-not-call rule.

No clear and unambiguous statement to that effect exists. The TCPA provides that:

(1) State law not preempted. Except for the standards prescribed under subsection (d)
of this section and subject to paragraph (2) of this subsection, nothing in this section or in
the regulations prescribed under this section shall preempt any State law that imposes more
restrictive intrastate requirements or regulations on, or which prohibits —

(A) the use of telephone facsimile machines or other electronic devices to send
unsolicited advertisements;

(B) the use of automatic telephone dialing systems;

(C)  theuse of artificial or prerecorded voice messages; or

12 Florida Lime & Avocado Growers, fzc. v. Paul, 373 U.S. 132, 146-47 (1963).
3 Rice v. Santa Fe Elevator Corp., 331 US.218, 230 (1947)(citation omitted).

'4 Cedar Rapids Cellular Telephone v. Miller, 280 F.3d 874, 880 (8th Cir. 2002). See also, Medtronic, Inc.
v. Lohr, 518 U.S. 470, 475 (1996) ("[T}he States traditionally have had great latitude under their police powers to
legislate as to the protection of the lives, limbs, health, comfort, and quiet of all persons”, quoting Metro. Life Ins.
Co. v. Massachusetts, 471 U.S. 724, 756 (1985)); Head v. New Mexico Board of Examiners in Optometry, 374 U.S.
424, 445 (1963)(Brennan, J. concurring)(joining in the Court’s decision upholding the application of state law to an
advertisement used across state lines, noting that consumer protection legislation “embodies a traditional state
interest of the sort which our decisions have consistently respected”).

' Hillv. Colorado, 530 U.S. 703, 716-17 (2000); Frishy v. Schultz, 487 U.S. 474,484 (1988).

See, United States v. Delpit, 94 F.3d 1134, 1149 (8th Cir. 1996) (“States possess primary authority for
defining and enforcing the criminal law”) quoting £ngfe v. Issac, 456 U.S. 107, 128 (1982)).
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(D)  the making of telephone solicitations

(2) State use of databases. If, pursuant to subsection{c)(3), the Commission requires the
establishment of a single national database of telephone numbers of subscribers who object

to receiving telephone solicitations, a State or local authority may not, in its regulation of
telephone solicitations, require the use of any database, list, or listing system that does not
include the part of such single national database that relates to such State.""

Clearly, there isno explicit expression ofpreemption on the face ofthe TCPA. Inaddressing
the issue of state law preemption, Congress merely notes that the TCPA does not preempt state laws
that impose more restrictive intrastate requirements.’* Further, Congress articulated that, except
with respect to technical and procedural standards,”"the TCPA would not preempt state law.?
Congress wrote nothing about the TCPA affirmatively preempting any state law. As the Eighth
Circuit Court of Appeals correctly noted, "[i]f Congress intended to preempt other state laws, that
intent could easily have been expressed as part ofthe same provision."** Indeed, under the Supreme
Court precedent cited above, Congress not only could, but was required to make clear an intent to
preempt in order for preemption to be effectuated. In other words, in the absence of an intent to
preclude any state enforcement (absent here), Congress's silence in this regard is not only
conspicuous, it is dispositive.

With respect to the establishment of a national database, Congress made no mention of
preempting states from enforcing their own laws. Infact, the only limitation Congress enacted isthat
a State could not require the use of a database that does not include the portion of the national
database relative to that State, thereby expressly acknowledging state enforcement of state laws.”
Again, had Congress intended the TCPA to have apreemptive effect it could have and was required
to articulate that desire in this same provision.

Congress's choice of language is very telling and provides evidence of Congress's lack of
intent to preempt state law, either explicitly, implicitly, or through occupation of the field. Congress
wrote that a state may not, "in its regulation of telephone solicitations, require the use of any
database, list, or listing system that does not include the part of such single national database that

7 47U.S.C. § 227(eX1) and (2)

® 47 U.S.C. § 227 (e)(1)
9 47 U.S.C. § 227(d).
® 47 US.C. § 227(e}1)

2l Van Bergen v Minnesota, 59 F.3d 1541, 1547 (8th Cir. 1995).

2 47 U.S.C. § 227(e)(2).
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relates to such State."” This language is telling for several reasons. First, implicit in this language
is that states would. in fact, have their own telephone solicitation regulations. Second, the only
limitation Congress places is that the states' databases must include those numbers from any federal
database relative to that state.** And there is no reference anywhere in the statute to limiting a state's
enforcement powers.

Moreover, the TCPA specifically states that any FCC national do-not-call database "shall
be designed to enable States to use the [Commission's database] . . .forpurposes of administering
or enforcing State /aw."* That directive would have made no sense if Congress intended to give a
national do-not-call registry preemptive effect.® Congress did not express an intention to preempt
states on telephone solicitations, nor did Congress intend to occupy the field.

The Eighth Circuit Court of Appeals, therefore, correctly held that the TCPA does not
preempt state law. In VanBergen v. Minnesota,that court examined whether the TCPA preempted
a state law regulating automatic dialing-announcing devices (AIDAD’s). It held that it did not,
writing "'thatthe TCPA does not expressly preempt state law, nor is it implied in the TCPA that
Congress intended to preempt state law . . ..”?" The Eighth Circuit recognized that the TCPA
expressly stated there was no preemption asto intrastate calls, but held that statement did not imply
that everything else was preempted."” This conclusion is consistent with the reasoning set forth
above. And, as noted in Van Bergen, the Congressional findings provide further support for the
notion that the TCPA was intended to supplement, rather than "*supplant,’ state law.” The better
reading is that the federal law was enacted to supplement state and federal laws, to broaden the
impact and coverage of enforcement actions, to facilitate national results and changes in business

B 47 U.S.C. §227(e)2) (emphasis added)

* This limitation is consistent with the position the states advocate here: that registrations with the FCC
can he transferred to the states, so that the states would, in effect, be using the national registry.

% 47 U.S.C. § 227(cX3)(J) (emphasis added).

% Bailey v. City of Lawrence, 972 F.2d 1447, 1452 (7th Cir. 1992) ("Courts are hound to construe a statute
to avoid absurd results and favor public convenience™); Appalachian Power Ce. v. EPA, 135F.3d 791, 819 (D.C..
Cir. 1998) (Courts "should refrain from interpreting a statutory provision in a way that creates surplusage").

7759 F.3d 1541, 1548 (8th Cir. 1995).
% 1d.
# 1d. at 1547
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practices affecting consumers, and to stop nefarious efforts by fraudulent operators to seek refuge
in far away states.*

The Commission has specifically inquired about the authority of a state to regulate
telemarketing calls originating in another state (NPRM 963}. As a threshold matter, states can
enforce their consumer protection statutes against out-of-state actors pursuant to their respective
"long-arm" statutes.”" So long asthe traditional due process analysis is satisfied, states are permitted
to reach out-of-state violators?'

States similarly have enforced their own do-not-call database laws against telemarketers
across the country, irrespective of whether the call was "intrastate” or "interstate” in nature.
Telemarketers know this, which is why hundreds of firms have purchased existing state do-not-call
lists and removed these consumers' telephone numbers from their own solicitation lists.* Since the
enactment of state do-not-call database systems, many states have taken legal action against
telemarketers who violate their laws by calling into their states.* No such action has been defeated
by the argument that a state cannot protect its residents from receiving solicitations they have stated
they do not want.

* For example, Congress recognized that "[t]he most common mode of telemarketing fraud is the fly-by-
night, bailer room, anonymous operator, whose contact with the consumer is limited to the telephone, and whose
mobility and anonymity permit the consumer no recourse if the goods are deficient or undelivered. These types of
operations make enforcement and prosecution against fraudulent telemarketers difficult, particularly for State law
enforcement officials." Statement of Senator Bryan, 139 Cong. Rec. 5. 8375-76 (June 30, 1993)(remarks made in
reference to proposed Telemarketing and Consumer Fraud and Abuse Prevention Act).

3 State ex rel. Nixon v. Beer Nuts, Lid., 29 8.W.3d 828, 833-36 (Mo. App. 2000); State ex rel Miller v.
Internal Energy Management Corp. 324 N.W.2d 707, 710 (lowa 1982); Stale by Lefkowitz v. Colorado State
Christian College d the Church d the Inner Power, Inc., 346 N.Y.S.2d 482,486 (N.Y. Spec. Term 1973); Com. by
Packel v. Tolleson, 321 A.2d 664,694 (Pa. Cmwlth. 1974), gff'd, 340 A.2d 428 (Pa. 1975); Steed Realty v. Oveisi,
8238.W.2d 195, 198 (Tenn. App. 1991) (seller ofout-of-state real property who advertised and closed his real
estate deals in Tennessee, was subject to suit under Tennessee's consumer protection statute); State v. Reader's
Digest Ass'n, fnc., 501 P.2d 290,302-03 (Wash. 1972).

32 See Burger King Corp. v. Rudzewicz, 471 U.S. 462 (1985); International Shoe Co. v. Washington, 326
1.8, 310,316 (1945).

3 For example, 494 out-of-state telemarketers have subscribed to the Arkansas do-not-call list, 527 to the
Colorado list, 554 to the Indiana list, 344 have subscribed to the Missouri list, 392 to the Oregon list, and 320 to the
Texas list.

3* Nationwide, more than 300 enforcement actions have been taken against telemarketers, with nearly half
of this number involving telemarketing companies calling from across state lines. The State of New York, for
example, announced settlements with 13 companies engaged in telemarketing on March 8, 2002, including
settlements with Qwest Telecommunications, a telecommunications company, and Discover Financial Services
(Discover Card).
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Whilethe intent of Congressand the states’ historical role in combating fraud is indisputable,
there are additional practical considerations that bear mention. Sincenearly half ofthe states already
have responded to consumer demand for the means to stop unwanted telemarketing calls, the
Commission should also consider the possible impact its actions might have on existing and
developing state database systems:

. More than seven million consumers already have enrolled in states’ existing do-not-call
database systems, and millions more will likely do so over the next year as do-not-call
systems go into effect in California and other states that have recently passed implementing
legislation. By the time this Commission would implement its registry, widespread reliance
on the state systems will be firmly in place. If the Commission’s registry purports to usurp
the states’ authority, or simply confuses the matter, state education efforts to encourage
registration could be jeopardized and considerable confusion would result at both state and
national levelsregarding the status of a consumer’s enrollment in a state’s system as well as
any benefit to be gained by registering with the Commission’s registry.

. Hundreds of thousands of consumers already have paid modest administration fees for
enrollment in their own states’ do-not-call systems and will continue to do s0.”” Any
reduction in the protection afforded by the states’ laws by virtue of a preemptive effect (or
a claimed preemptive effect) would negatively affect those consumers and risk a breach of
the public trust, and, possibly, a request for refunds of those enrollment fees.

The creation of a central registry compatible with existing state systems and adaptable for
future state systems, so as ultimately to offer consumers an expedient way to stop all unwanted
telemarketing calls is, and has always been, a concept supported by the Attorneys General.
Additionally, ensuring that any system would he easily accessible by the states for enforcement
purposes would be highly desirable.

2. Cooaeration with States and Exchange of Information

The Commission seeks comment on several issues related to the interplay with state do-not-
call lists (NPRM §§60-66), including the effectiveness of state do-not-call laws, whether a national
list would correct “shortcomings” of state laws (NPRM 960}, or whether the proliferation of state
do-not-call lists makes a national registry unnecessary (NPRM 966).

As noted above, the effectiveness of do-not-call laws is demonstrated by public demand for
the laws as well as the number ofpersons who enroll. The increase in the number of these laws does
not obviate the need for a federal do-not-call list. In fact, a federal registry could complement state

* While many state databases are free, several charge a sinall fee to defray the cost of their systems, such
as a $10.00 initial enroliment and a $5.00 renewal fee. Oregon charges an initial registration fee of $6.50 and an
annual renewal fee of $3.00, and Texas charges $2.25 to register.
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do-not-call laws. Not all states have do-not-call laws, and the ones that do primarily protect only
the residents of that state. Even though the stateshave the power to prosecute persons placing calls
from outside the state (see Section I1.B.1, above), such prosecutions can be difficult as a practical
matter. Some state legislatures have chosen not to exercise their full authority over some entities
operating from outside the state.** Another advantage of a national registry is that it may make it
possible for telemarketers to obtain do-not-call lists for several states or the United States from one
source, if statesare able under FCC regulations and state law to share data. Thus, a national registry
is not made unnecessary by state do-not-call laws. Rather, a national registry would provide another
vital option for consumersthat could complement state laws, particularly when there is cooperation
in sharing of information among state and federal regulators.

That leads to the question of how an FCC do-not-call registry would operate with state
registries (NPRM 762-66). We envision administration and enforcement in a way that recognizes
state sovereignty while government officials work together to protect the public. There is nothing
novel or peculiar about state and federal agencies having their own laws forbidding the same
conduct. Nor is there anything unusual about state and federal agencies working cooperatively in
enforcement of these laws for the common good. We see these principles at work in enforcement
of drug laws and other criminal laws, aswell as in enforcement of federal and state civil rights laws.
The states often work cooperatively with the Federal Trade Commission in enforcementof consumer
protection laws. The cooperation can come in the form of joint prosecutions or a division of labor
agreed upon by the regulators.”™ These same principles can easily be applied to do-not-call laws as
well.

The public can best be served by a system in which there is sharing of information among
federal and state regulators in both creation of the registry and enforcement. The interests of the
public in enforcement will be best advanced if the state regulators retain the authority to make
prosecutorial decisions on state laws and, where authorized, federal law.

In analyzing the most efficient arrangement, it is important that the creation and
administration of a national database be viewed separately from enforcement of the laws. We
assume and recommend that if the FCC and the FTC decide that there should be a national database,
they will work cooperatively to establish a single database. For purposes of the creation of the

% Among those states that exempt some entities over which a federal agency has regulatory authority are
Missouri (Mo. Rev. Stat. § 407.1095(d}) and Vermont (9 Vt. Stat. Ann. § 2464a(a)(5)).

37 For instance, the states frequently work in tandem with the Federal Trade Commission and its staff in
enforcement "sweeps" in which numerous lawsuits are tiled nationwide to enforce the various state and federal
laws. A law enforcement sweep dealing with cold-call telemarketing called "Ditch the Pitch" was coordinated by
FTC staff and participated in by a number of states in October 2001. In other areas, a division 0flabor was an
effective tool. For instance, the states undertook several national investigations and extensive litigation efforts
resulting in significant industry changes in the sweepstakes industry, while the FTC made significant headway in the
area of Internet scams.
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database, it will not matter whether there are some differences between whattelemarketers are barred
from doing under the FCC and FTC laws and regulations because that is an issue for enforcement.
The public should be able to contact either federal agency to enroll on the do-not-call listand receive
the protection of both agencies’ laws. (See also SectionII1.C., below, on FCC-FTC interplay).

The states can work within this cooperative arrangement between the FCC and FTC. The
FCC and FTC should agree, by regulation, to share enrollment information with states that have do-
not-call laws permitting a state to provide do-not-call protection to persons who enroll with the FTC
or FCC. Some states have such authority already and are even required to import such data from the
FCC, because their do-not-call laws were created in contemplation of the Commission one day
amending the TCPA Order to adopt a centralized do-not-call registry.” 1f the FCC and FTC issued
rules in which they agreed to share enrollment information with states, undoubtedly more states
would adopt laws or rules to allow them to accept do-not-call enrollments from the FCC or FTC.

Conversely, the FCC and FTC should agree to accept enrollments from state do-not-call
databases into their national database and transfer data from state lists into the federal list. At least
one state (Kentucky) already authorizes the sharing of its database information with the FTC or
FCC,* and if these data-transfers were authorized by federal law in a cooperative, non-preemptive
system of enforcement, presumably more states would enact statutes or regulations allowing their
subscriber data to be shared with those federal agencies.

For such a cooperative system to work most efficiently, the Commission’s registry should
be compatible with the states” do-not-call listsand allow for the transfer of information between state
systems and the Commission’s registry. Fewwould dispute the desirability of a seamlesstechnology
that would facilitate the sharing of information from a centralized registry with any state’sregistry
so that consumers might avoid needing to register separately with the state. We invite the
Commission to work closely with our offices and the Federal Trade Commission in this endeavor.
The Federal Trade Commission has already issued a request for proposals for its database that
includes a requirement that a database system integrate state do-not-call data into the national
database on aone-time basis. The FTC also asked for a proposal on an optional service to allow the
FTC database to accept state data on a regular basis.*

¥ Statutes and rules allowing or requiring importation of federal data include: California (Business and
Professions Code) § 17595; Colo. Rev. Stat. § 6-1-905(3){c); Cia. Code § 46-5-27(d)(4); 11 Ind. Admin. Code § 2-
7-1; Ky. Rev. Stat. § 367.46994(1}(b); Mass. Ann. Laws ch. 159C, § 7; Minn Stat. § 325E.312.3; Mo. Rev. Stat. §
407.1101.3; and Tenn. Code Ann. § 65-4-405(c).

* Ky. Rev. Stat. § 367.46994(1)hb)

% Performance Work Statement for a National Do-Not-Call Registry, Sections C-5.1.1 and C-5.1.2, issued
August, 2002, by the Federal Trade Commission. The FTC request also refers to possibly integrating data from the
marketing associations. At least one state -- Vermont -- contracts with the Direct Marketing Association as the
vendor for maintaining its do-not-call list.
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To create the most effective system of enforcement, complaint information should be shared
between the FCC and FTC and also with state do-not-call agencies. Sharing is accomplished most
efficiently if the Attorneys General are able to access the national database directly, and search for
particular offenders or complaints from within their respective states. Consumerswho feel that they
have been called by a telemarketer in violation of do-not-call laws should be able to contact either
the FCC, the FTC, or their state agencies with a complaint without having to try to determine which
agency or agencieshavejurisdiction over the perpetrator. The agency receiving the complaint should
make that determination, or refer the complaint to an agency that arguably has jurisdiction over the
entity against whom the complaint is lodged. If the agency receiving areferral is one oftwo or more
agencies with potential enforcement authority, the receiving agency should advise any other agency
with potential enforcement authority whether the receiving agency will investigate and/or take
enforcement action if an enforcement decision has been made. The agency obtaining the referral
could then make ajudgment as to whether it can and should take action based on the complaint. In
situations in which a state do-not-call agency accessed the national database and found complaints
on which the agency felt enforcement was appropriate, the agency could proceed without a direct
“referral.”

For example, a consumer on a do-not-call list may receive a call from a common carrier
under FCC jurisdiction. The consumer could contact the FCC. The state do-not-call agency could
access the national database and assessthe complaint or numbers or types of complaints in the state,
or the FCC would notify the consumer’s state do-not-call agency and advise the state agency if the
FCC planned to take action. Based on the information the state agency obtained, it would then
decide to: (1) take no action, (2) proceed under the TCPA in federal court, (3) proceed under the
state’s do-not-call law in state court, assuming the call violates a state law, or (4) sue under the
TCPA in federal court and include a count for violation of state law, invoking the federal court’s
supplemental jurisdiction.” The FCC would provide the state with the necessary database
information to allow the state to bring its federal or state suit. Conversely, if a state agency receives
a complaint, the state agency could contact the FCC and/or FTC if either of those agencies had
potential enforcement authority, and would also advise the federal agency of its intended
enforcement action. As in other areas of law enforcement, the law enforcement agencies may defer
to one another so that only one agency is prosecuting a perpetrator, but they retain the right to have
separate sovereigns bring separate actions. And in some circumstances, particularly with flagrant
or repeat offenders, prosecution by multiple agencies will be appropriate.

Moreover, in some cases sharing of information will be important in identifying do-not-call
law violators. Consumersoften will lack information to completely identify the telemarketer behind
the call about which the complaint is made. The FCC and FTC should establish a database or
databases that allow violation reports to capture the date and time of the call and every bit of
information a consumer may have received that could help identify the caller. Some states already
obtain such information. Maintaining arecord of the identities of telemarketers who have access to

4 28 U.S.C. § 1367
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the database and their various affiliate names and calling locations may help in this violation-
tracking process. When one agency identifies a "doing-business-as™ name or an alias for a
telemarketer, itshouldbe able to sharethat informationwith other agencies to facilitate identification
of the caller. Again, some states may need to adopt laws or regulations to facilitate this sharing, but
those actions are more likely to be forthcoming if the FCC and FTC, by rule, indicate that they will
be sharing information with state do-not-call agencies. In all cases it is important to be able to
identify when a particular consumer's registration in a database became effective for purposes of
confirming a violation has occurred.

Finally, the Commission inquires whether its "slamming" regulations provide a good model
for FCC-state relationships (NPRM 762). Under that arrangement, states could enforce the federal
anti-slamming law if they chose to "opt-in" to the federal requirements.* That arrangement does
not apply to the do-not-call laws. The anti-slamming law did not have an express provision for state
enforcement. The FCC anti-slamming regulations provided a framework for state enforcement of
those laws. But the statute that restricts telemarketer activities and authorizes the creation of a do-
not-call registry explicitly authorizes state attorneys general to bring actions for violations of the
statute.®® Therefore, no special opt-in arrangement is necessary or helpful.

C. INTERPLAY WITH THE FTC

The Commission seeks comment on the interplay with the FTC's proposed do-not-call list
(NPRM 1/49), and also seeks comment on several areas related to the FTC's do-not-call proposal,
including potential inconsistencies in the types of businesses covered by FCC and FTC regulations
(NPRM 955-59). The Commission also seeks comment on the twelve statutory criteria it must
consider in establishing a national do-not-registry (NPRM 753, citing 47 U.S.C. § 227(c)(3)).

In the preceding section we described a cooperative arrangement involving the FTC and the
states. The Commission specifically raises the question of whether there would be inconsistencies
between FCC and FTC regulations regarding, for instance, for-profit companies soliciting on behalf
of not-for-profit entities (NPRM 956). Even assuming that the FCC and FTC take different views
onthisissue, those differences are not "inconsistencies" presenting an impediment to administration
of a national do-not-call database.

Differences in the relevant laws or regulations on the scope of prohibited activity relate to
enforcement, not administration. For instance, a not-for-profit under FCC jurisdiction may be
immune from FCC enforcement actions for unsolicited calls. But this difference in scope of
coverage exists even with company-specific do-not-call lists. Under either system, the telemarketer
is responsible for determining which laws are applicable to it and complying with those laws. This

2 47 U.S.C. §258; 47 C.FR. § 64.1110.
$ 47 U.S.C. § 227(f).
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is the same responsibility any company has in area of the law where there could be different
standards established by the laws of different sovereigns, whether those laws relate to labor, tax, the
environment, or telemarketing.

The Commission also seeks comment on consistency between the FCC and FTC on
regulations regarding wirelesstelephoneservice, business subscribers, authorization for calls, record
keeping requirements, and database privacy (NPRM q]57-59). In substantive areas, we do not
support consistency merely for the sake of consistency. The FTC proposals should be viewed on
their merits because, as noted above, differences are not necessarily inconsistencies.

The Commission inquires whether an FTC database will be consistent with the criteria
required by Section 227(c)(3) of Title 47 of the United States Code (NPRM 949). It is difficult to
comment on inconsistencies prior to the FTC issuing its rules. We note that some of the statutory
criteria merely require specification of a means for the Commission to act, rather than specific
action, making a true "inconsistency™ impossible. The Commission can simply ensure that the
necessary specifications or disclosures are made. Other criteria, especially those addressing dealings
with common carriers, may not be covered by an FTC rule, also making a true "inconsistency”
impossible.

We do note that one criterion is that the database "be designed to enable States to use the
database mechanism selected by the Commission for purposes of administering or enforcing State
law."*  As noted above, we specifically advocate that the Commission, and the FTC, design a
national database with that criterion in mind.

The Commission does refer to a potential true inconsistency: a charge for consumers being
included on a national database (NPRM 757). If only one entity (the FCC or the FTC) offered do-
not-call inclusion for free, then most consumers would call that agency. In order to have an
equitable distribution of costs, both the FTC and the FCC should offer inclusion to the consumer at
no cost. The costs of administration should be borne, to the extent possible, by the businesses
benefitting from telemarketing, so user fees to obtain the lists should be designed to generate
significant revenue toward the costs of administration of the registry, and general revenues or fines
could supplement those fees if needed.

Currently more than half the existing state do-not-call database systems impose modest fees
on prospective telemarketers for access to the do-not-call list, and several states require nominal fees
from consumers to offset the cost of enrollment. While a number of states hosting do-not-call
database systems have placed responsibility for maintaining those systems in other agencies, several
of the Attorneys General do oversee their states' database systems.

# 47 U.S.C.§ 227(c)(3)(N
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As anexample, the State of Missouri received a legislative appropriation for the anticipated
costs of establishing its do-not-call database. However, it has been able to recoup a portion of the
ongoing maintenance costs by requiring a modest fee for copies of the quarterly do-not-call list it
produces.”™ Telemarketers are required to pay $25.00 per quarter for each area code segment of the
list.* During the first year of implementation, slightly more than $100,000 was collected from
telemarketers seeking copies of the Missouri do-not-call list, while the ongoing maintenance cost
is nearly $200,000 annually, not including personnel. The State of Missouri charges residents
nothing to enroll, which may have contributed to the high enrollmentrate.™ Missouri's experience
has been that modest fees charged for access to the do-not-call list can offset, but are not likely to
fully cover, the ongoing costs of database systems.

The State of Oregon charges telemarketers an annual fee of $120.00 for database access.*®
In addition, consumers are required to pay a registration fee of $6.50 and an annual renewal fee of
$3.00.* Oregon has retained a list administrator who is responsible for maintaining the Oregon do-
not-call list. Oregon's experience is that the combined subscription and registration fees cover the
cost of third-party maintenance of its database. In both Missouri and Oregon, the costs of
enforcement have largely been recouped asboth are ableto receive awards for their investigative and
litigation costs.”™® None of the states has reported industry members being unable to pay the modest
list access fees imposed.

The states realize that a no-charge federal registry would presumably reduce revenues
generated from fees charged to consumers to enroll in states where there is such a charge. But the
costs of administration for those agencies would be reduced as well. Indeed, some states might
choose to rely entirely on federal registration.

* Because all allocations must be made through the Missouri State Legislature there is not, strictly
speaking, a direct "set-off from recovered fees. Recovered fees are deposited into a separate fund and are available
for future appropriations.

* Missouri Code of State Regulations, 15C.S.R. § 60-13.060(1)(B). This enables smaller, local
telemarketing operations to acquire the list for less than a state-wide (or interstate) telemarketer.

T As of late October 2002, 1,082,131 residential telephone numbers were included in the Missouri do-not-
call database. Missouri's population is approximately 5.5 million.

* Currently more than 850 telemarketers subscribe to the Oregon do-not-call list.

“ As of October 2002, there were more than 85,000 residential telephone numbers included in the Oregon
do-not-call database.

* Oregon and Missouri, combined, have initiated more than 200 enforcement actions for violations of their
do-not-call lists.
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The Missouri and Oregon experiences also suggest that greater consumer participation may
be achieved if there is no fee charged to consumers for enroliment. Several of the recent state
database systems implemented have abandoned the imposition of consumer registration fees, and
have experienced widespread growth as consumers have eagerly registered.”’ To the extent that a
state may currently require a small registration fee, we are concerned that any additional fee will
serve only to dissuade registration in the Commission’s registry. The Attorneys General
recommended to the FTC that it not charge consumers for the privacy protection it seeks to ensure
through the creation of its registry, and we make the same recommendation to the Federal
Communications Commission.

This is not to minimize the fact that the costs of maintaining a do-not-call database are
significant. When the FCC considered implementing a national do-not-call list in 1992, it was
presented with estimates by industry ranging from $20 million to $80 million for implementation,
inaddition to an annual operational cost of around $20 million.** While technological improvements
may have reduced these costs, they would still be significant. States implementing do-not-call
database systems have incurred significant expenditures in establishing computerized databases, the
corresponding personnel and other equipment and location expenses, and in consumer education
efforts. Missouri’s database system, for example, cost in excess of $580,000 for implementation and
the first year’s operations, including additional staffing for its do-not-call hotline. Tennessee had
similar experiences, incurring approximately $600,000 in implementation and maintenance costs
over a two-year period. Additionally, Indiana’s do-not-call database, which went into effect this
year, has cost slightly more than $500,000. None of these estimates of implementation and
maintenance costs include actual enforcement costs. The Attorneys General, and other state
agencies, have often dedicated additional personnel to the many enforcement actions undertaken
across the country.

D. AGGRESSIVE ENFORCEMENT OF DO-NOT-CALL LAWS IS IMPORTANT

It has been the experience of the Attorneys General that the number of reported violations
of a state’s do-not-call database law often represents only the tip of the proverbial iceberg. Many
consumers do not file violation reports when they have been called, despite being on a do-not-call
list. Some of them do not report a violation because they were unable to obtain sufficient
identifying information from the telemarketer.” Consequently, the number of reported violations
is likely to significantly underrepresent the number of actual violations that have occurred.

1 See note 5, above (regarding number of registrants in states with do-not-call lists)
2 Report and Order, 7 FCC Red 8752, 8758 (1992)

%3 In some cases a telemarketer has been identifiable only by a return efeplione number provided to the
consumer because the name used by the telemarketer -- or which the consumer remembered -- was not sufficiently
specific. It is important to encourage all violations to be reported, even where a report can be only partially
complete.
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The states’ aggressive approach of contacting the reported violators and either suing or
requiring swift and public settlements has helped educate both the more recalcitrant end of the
industry as well as consumers, thus enhancing the effectiveness of the system. Our experience has
been that the number of telemarketers making arrangements to obtain copies of the do-not-call lists
increases significantly after such public actions, strongly suggesting greater awareness of
enforcement actions prompts greater compliance.® Several states have recouped their enforcement
costs through settlements and awards of attorneys fees in their enforcement actions.™

Accordingly, the Attorneys General recommend that the Commission contemplate a highly
aggressive initial enforcement effort to reinforce its education efforts among both consumers and
within the industry. This could require extra staffing or a temporary shifting of resources within the
Commission, just as it has in the states. The ultimate effectiveness of its registry may largely he
determined by the enforcement resources committed to it.

E. COMPANY-SPECIFIC DO-NOT-CALL LISTS ARE INADEOUATE AND A
NATIONAL DO-NOT-CALL REGISTRY IS NEEDED

The Commission poses anumber of interrelated questions in itsNPRM onthe establishment
of a do-not-call registry (NPRM %914,15,16, 52). The Commission seeks comment on the overall
effectiveness of company-specific do-not-call lists, how well the company-specific approach
balances the interests of consumers who want to receive telemarketing calls (and telemarketerswho
wish to make them) against the interests of consumers who do not want to receive such calls, and
the continued validity of justifications for rejecting a national do-not-call list taking into account a
potential FTC do-not-call registry or other changed circumstances (NPRM §114,15,16). The
Commission also seeks comment on a number of features of a national do-not-call registry. We
agree with the Commission that it should revisit the issue of establishing a national registry in light
of consumer complaints (NPRM 949), particularly when designed to work in conjunction with state
do-not-call databases. We do not seek the abolition of company-specific lists, however. Even when
a national do-not-call registry is established, consumers should still be able to choose to exclude
future calls only from specific companies, or obtain the benefit of company-specific no-call lists
from companies that are exempt from the provisions of do-not-call laws.

1. General Considerations

The benefits of prohibiting unsolicited telemarketing calls for those consumers who do not
want to be bothered in their homes is obvious. But there are benefits to telemarketerstoo. Members
of the industry have suggested that removing names from their call lists "up front" can result in

In Kentucky, the rate of complaints of violations of the state's do-not-call law dropped 78% after the
filing of six lawsuits and 35 Assurances of Voluntary Compliance in the first 90 days the law was in effect.

* Missouri had collected $645,000 from telemarketers as of late October 2002. Kentucky had recouped
$300,000 as of early November 2002.
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greater efficiencies as calls to presumptively non-interested consumerscouldbe avoidedaltogether.*
In evaluating the costto industry we recommend that any savings realized due to greater efficiencies
by avoiding calling such consumers be considered by the Commission.

Additionally, in assessing the benefits to consumers, the benefit of not being interrupted by
unwanted telephone calls merits discussion. If consumers know they should not be receiving
telemarketing calls, they will be more aptto hang up on potentially fraudulent calls.” While difficult
to quantify, the benefit to consumers of not being interrupted by unwanted telemarketing solicitors
-- stopping conversations with family members, putting on hold another telephone call,
disconnecting a dial-up Internet connection, getting up from the family dining table -- is more than
just the avoidance of "annoyances."® There is a tangible cost to be considered when a single
telemarketer may interrupt the privacy of more than 75 households each night. In view of the high
enrollment in several recent state do-not-call database systems,* it is reasonable to suggest that
nearly half the residents ofthis country may wish to be spared the interruptions caused by uninvited
telemarketers in their home. The benefits to be realized by consumers stem from their having
control over their home and their own privacy -- the importance of consumer sovereignty should tip
the scales decisively in favor of consumers.

* The Direct Marketing Association has indicated support for the use of do-not-call lists noting that
efficiencies in telemarketing operations may be realized by avoiding consumers who have already indicated no
interest in receiving offers. Paul Choiniere, New Law Gives Cormnecticur Residents Chance lo Curb Callsfrom
Telemarketers, THE DAY, January 1, 2001. Avoiding unproductive calls can be efficient for the industry. One
commentator observed that value of one hour of time (at a minimum wage level) for each of the nation’s 3.5 million
telemarketing employees totals more than $18 million. Michael E. Shannon, Note, Combating Unsolicited Sales
Calls: The "Do-Not-Call” Approach faSolving the Telemarketing Problem, 27 J. LEGIS. 381,405, n. 203 (2001)
(citing, Inre Rules & Regulations Implementing the Telephone Consumer Protection Act of 7997, 7 FCC Red 8785-
89 (1992)).

7 Experts working with older telemarketing fraud victims point to those victims’ unease with hanging up
the telephone on any callers, However, knowing from the outset that the call has been placed in violation of the
law, by virtue ofthe consumer’s enroliment in a do-not-call system, will help prospective victims terminate
fraudulent solicitations.

*% For some consumers the benefit is even more significant because their cost can be considerable, such as
in the case of the telemarketing fraud victim, or consumers who suffer fear or anxiety when an unknown caller calls
or disabled consumers who suffer physical discomfort simply in answering the telephone. Avoiding the effort and
possible difficulty of obtaining a refund or canceling a transaction later should not be ignored.

* |f a single telemarketer calls from 6:00 pm Eastern Time through 8:00 pm Pacific Time, for a total of
five hours covering the four time zones, using a predictive dialer which requires a consumer to answer before the
telemarketer’sown line is open, with an average call length of four minutes, 75 households may be interrupted.

* See note 5, above (documenting popularity of state do-not-call registries)
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2. There Are No Practical Impediments to the Establishment of aNational Do-Not-
Call Registry

The Commission seeks comments on several issues regarding the feasibility of a national
registry (NPRM %951,52). The FTC’s proposed do-not-call rule and the experience of at least 19
states show that a national do-not-call registry is feasible. Telemarketers could obtain and be
charged for only portions of the database, such as selected areas codes, to reduce costs for small
businesses and regional telemarketers. Several states already use such a system, charging
telemarketers for their lists on a regional or area-code basis.®’ Modem software makes frequent
updatestechnologically feasible. Privacy is maintained because telemarketers typically receive only
the list of phone numbers they are prohibited from calling, and no other identifying information, or
by requiring written confidentiality agreements!’

3. An FCC Do-Not-Call List is Constitutional

The Commission has raised questionsregarding the constitutionality of anational do-not-call
list (NPRMY912,50). No constitutional impediments exist to the Commission establishinga do-not-
call registry. First, the Supreme Courthas long upheld government measures that protect the privacy
of homeowners by barring others from intruding into the home to express unwanted
communications. Second, even were a do-not-call registry analyzed as a restriction on commercial
speech, it would satisfy the test for such restrictions, set forth in Central Hudson Gus & Electric
Corp. v. Public Service Commission,447 US. 557 (1980).

a. A do-not-call list is a valid protection of a consumer’s privacy

The Supreme Court’sopinion in Rowan v. United States Post Office, 397 U.S. 728 (1970),
controls the question of whether a do-not-call registry offends the First Amendment. There, certain
entities that did business by mail challenged a federal statute allowing householders to prevent
mailings from reaching their homes.** Under the statute, any householder could “insulate himself
from advertisementsthat offer for sale ‘matterwhich the addressee in his sole discretion believes to
be erotically arousing or sexually provocative.””® In order to obtain the benefit of the statute, the
householder merely had to notify the Postmaster General that he had received material falling within
the statute. The sender of the mail would then be required to “refrain from further mailings to the

8 Mo. Code Regs. tit., 15, § 60-13.060(1)(B).
¢ Mo. Code Regs. tit., 15, § 60-13.060(1)(A).

%3 1d. at 729-30.

% I1d at 730.
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named addressee.” The sender was also required to “delete the name of the designated addressee
from all mailing lists owned or controlled by the sender,” and refrain from the *“sale,rental, exchange
or other transactions involving mailing lists bearing the name of the designated addressee.”™®

The Rowan plaintiffs sued, claiming the statute violated the First and Fourteenth
Amendments and that it was unconstitutionally vague. In essence, they argued that their ability to
communicate even with unwilling mail recipients could not be constrained by order of the
government.®’ In response, the Supreme Court “categorically reject[ed] the argument that a vendor
has a right under the Constitution or otherwise to send unwanted material into the home of another.
If this prohibition operates to impede the flow of even valid ideas, the answer is that no one has the
right to press even ‘good’ ideas on an unwilling recipient.”® Stated the Court: “Nothing in the
Constitution compels us to listen to or to view an unwanted communication, whatever its merit . .
.. The ancient concept that ‘aman’s home is his castle’ into which ‘not even the king may enter’
has lost none of its vitality, and none ofthe recognized exceptions includes any right to communicate
offensively with another.”®

The Court recognized that “we are inescapably captive audiences for many purposes, but a
sufficient measure of individual autonomy must survive to permit every householder to exercise
control over unwanted mail.”™ It was true that making “the householder the exclusive and final
judge” of what mailings would reach the householder’s residence would “undoubtedly” have the
“effect of impeding the flow of ideas, information, and arguments that, ideally, he should consider.””'
However, the Court had previously recognized that the “freedom to distribute information to every
citizen” is limited by “leaving ‘with the homeowner himself the power to decide ‘whether
distributors of literature may lawfully call at home.”””* Thus, when the “highly important right to
communicate” was weighed against “the very basic right to be free from sights, sounds and tangible

% bid.
5 Ibid.
57 1d. at 735.
68 1d. at 738.
% 1d at 737.
™ |bid.
™ Ibid.

72 Ibid. (quoting Martin v. Struthers, 319U.S. 141, 146, 148 (1943))
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matter we do not want,” the Court concluded that “a mailer’sright to communicate must stop at the
mailbox of an unreceptive addressee.””

This reasoning extended the Court’straditional respect for “the right of ahouseholder to bar,
by order or notice, solicitors, hawkers, and peddlers from his property” to the mails.” It ended the
“mailer’sright to communicate” upon an “affirmative act of the addressee” that notified the mailer
“that he wishes no further mailings from that mailer.”” Any other holding, according to the Court,
would be “to license a form of trespass and would hardly make more sense than to say that a radio
or television viewer may not twist the dial to cut off an offensive or boring communication and thus
bar its entering his home.”’® This statute allowed “the citizen to erect a wall” impenetrable by any
speaker without the householder’s “acquiescence.” Id. at 738. For these reasons, “{t]he asserted
right of a mailer . .. stops at the outer boundary of every person’s domain.””’

A clear analytical framework emerges from Rowan. Consumers control absolutely the
content of messages that may come into the home. Whenever a speaker, regardless of the mode of
speaking, attempts to deliver a message inside the home, the consumer may either listen to or shut
out that message in his sole discretion. If the speaker persists and attempts to communicate the
message, the government may assist the consumer in protecting his right “to be let alone.” Such
assistance is a valid regulation designed to protect the right of every consumer to determine what
messages will be allowed to penetrate the “outer boundary” of his particular “domain.”

A do-not-call registry fits within this framework. The consumer who might receive a
telemarketing call hasthe absolute right to determine whether the call will or will not be made. Once
the consumer makes an affirmative decision to be included onthe registry, telemarketers must refrain
from calling that consumer’s number and leave the consumer to the comfort of his home. If the
telemarketer does not, the government has created the no-call registry and corresponding penalties
as a method of assisting the consumer in protecting this right. Far from being an impermissible
regulation of speech, the registry merely works to prevent “a form oftrespass.” This form oftrespass
is even more repugnant when the trespasser/telemarketer uses the consumer’s own property -- the
consumer’s telephone -- for the telemarketer’s sales effort. At least mass mailers use their own
paper. To invalidate a do-not-call registry would be to hold that a consumer with atelephone “could
not cut off an offensive or boring communication and thus bar its entering his home.”

73 Rowan, 397 U.S. at 736-37.
"1d at 737.

5 1bid.

76 Ibid.

77 Im
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Indeed, a do-not-call registry is the embodiment ofthe counsel given by the Supreme Court.
The Court has written that a statute that makes it an offense to “ring the bell of a householder who
has appropriately indicated that he is unwilling to be disturbed,” is acceptable.”® Such a statute
passes muster because it “leaves the decision” of whether a caller may disturb him “with the
homeowner himself.”” Moreover, “a special benefit of the privacy all citizens enjoy within their
own walls, which the State may legislate to protect, is an ability to avoid intrusions. Thus [the Court
has] repeatedly held that individuals are not required to welcome unwanted speech into their own
homes and that the government may protect this freedom.™" A do-not-call registry doesjust that.

b. A do-not-call list satisfies the test for a valid restriction on commercial
speech

Even if a do-not-call registry is viewed as a restriction on speech, it is a restriction on
commercial speech. The government is granted greater power to restrict commercial speech than
other speech.®® For over two decades, Central Hudson Gus & Electric Corp. v. Public Service
Commission (““Central Hudson™)* has served asthe benchmark for determining whether aregulation
of commercial speech is permissible under the Constitution.* In Central Hudson, while the Court
recognized that commercial speech deserves less constitutional protection than other types of
expression, it also held that “[t]he State must assert a substantial interest to be achieved by
restrictions on commercial speech.” The Court spelled out a four-part test to determine the
constitutionality of restrictions. The first prong is whether the speech relates to lawful activity and
is not misleading. If it does, the state must show that: (1) the governmental interest is substantial;
(2) the restriction directly advances the government’s asserted interest; and (3)the restriction is “not
more extensive than [ 3 necessary to serve that interest.”

8 Martin v. City of Struthers, 319 U.S. 141,148 (1943)
™ Ibid
8 Frishy v. Schultz, 487 U.S. 474, 484-85 (1988).

81" Even if the proposed do-not-call registry were to apply to a broader spectrum of activity such as
charitable solicitation, the Rowan analysis set forth above and traditional time, place, or manner analysis would
clearly support such a regulation. See, e.g., National Federation ofthe Blindv. Pryor, 258 F.3d 851 (8" Cir. 2001).

% 447 U.S. 557 (1980).

¥ The Supreme Court recently affirmed the use of the Central Hudson analysis in Thompson v. Western
States Med. Center, 122 S. Ct. 1497, 1504 (2002).

#1447 U.S. at 566.
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The proposed national do-not-call registry easily satisfies the Central Hudson test, even if
we assume (contrary to substantial evidence) that telemarketing calls are not misleading and relate
only to lawful activity.

(1) The governmental interest is substantial

As detailed throughout these comments, the government has a palpable and substantial
interest in protecting citizens’ interest in the privacy of their homes. This interest has repeatedly
been affirmed by the Supreme Court, which has stated:

Preserving the sanctity of the home, the one retreat to which men and women can repair to
escape from the tribulations of their daily pursuits, is surely an important value. Our
decisions reflect no lack of solicitude for the right of an individual “to be let alone” in the
privacy of the home. ... The State’s interest in protecting the well-being, tranquility, and
privacy of the home is certainly of the highest order in a free and civilized society.*

The Court’s opinions in Rowan and in cases such as Martin v. Struthers, 319 U.S. 141 (1943) (“A
city can punish those who call at ahome in defiance ofthe previously expressed will ofthe occupant.
...™, confirm the Court’s longstanding recognition that the government has a powerful interest in
reducing the unwanted delivery of speech into the privacy of the home.

Many people view unsolicited telephone calls as an invasion of privacy.® In particular, the
telephone isa medium unique in its ability to “bring those outside the home into the home for direct
verbal interchange.” Once a person answers the phone, the invasion of privacy has occurred.
Indeed, the invasion occurs once the phone rings. Many senior citizens, who are among the persons
most targeted by telemarketers, have physical impairments that make merely getting to the phone
a chore, As noted in Section ITI.C., below, the frequent “hang-ups” that occur when predictive
dialers are used can intimidate citizens. In addition, asthe courtin Minnesota v. Casino Marketing
Group observed, unlike media such as radio or television, which respond at the listener’s direction,
“the telephone summons the subscriber, depriving him or her of the ability to select the expression
to which he or she will expose herself or himself.”®*®* The court in Casino Marketing Group

& Carey v. Brown, 447 U.S 455,471 (1980) quoring Gregory v. Chicago, 394 U.S. | 1, 118 (1969)(Black,
J., concurring).

% See Szefrzek v, Hillshorough Beacon, 668 A .2d 1099, 1107 (N.J. Super. Ct. Law Div. 1995) (citing
reports from the Senate Committee on Commerce, Science and Transportation).

87 Minnesota v. Casino Mktg. Group,491 N.W.2d 882,888 (Minn. 1992).

¥ 1d.; see also Nat’l Funeral Sves. Inc. v. Rockefeller, 870 F.2¢ 136, 144 (4th Cir. 1989) (observing that
*[u]nlike direct mail solicitations that can be readily distinguished and easily discarded, a recipient of telephone
solicitations must answer the phone to determine who is calling, and must risk an uncomfortable confrontation to rid
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accordingly found that a state statute restricting the use of automatic dialing announcing devices
served “the state’s substantial interest in privacy.”®

(2) The restriction directly advances the government’s interest

Do-not-call registries provide an efficient and effective means for those persons who want
to protect the privacy of their homes from invasion by unwanted commercial telephone solicitations,
and thereby advance the governmental interest in facilitating that protection of privacy.

Several courts that have addressed First Amendment challenges to a similar measure -- the
TCPA’s prohibition against unsolicited fax advertisements -- had little difficulty concludingthat the
ban advanced the state’s interests. For example, in Texas v. American Blast Fax, Inc.,” the court
first found that the government’s interests in preventing people from having to bear the cost of
unsolicited faxes and preventing fax machine interference were substantial. Turning to the second
prong of Central Hudson, the court found, as a matter of course, that the ban on unsolicited fax
advertising directly advanced the government’s interest because it “necessarily followsthat banning
such advertising will directly advance [the government’s] interests.”” Similarly, in Destination
Ventures, Ltd. v. FCC,” the Ninth Circuit found that the TCPA’s restrictions on unsolicited
commercial fax advertising were a “reasonable means to achieve Congress’s goal of reducing cost
shifting” since it was undisputed that this type ofadvertising was responsible for the bulk of the cost
shifting that Congress sought to reduce.”

himself of the solicitor.”)

8 491 N.W.2d at 891-92; see also Minnesota v. Sunbelt Comm ,2002 U.S. Dist. LEXIS 18990, at * 15-16
(D. Minn. 2002) (recognizing the state’s substantial interest in protecting its citizens’ right to privacy in the face of
unsolicited fax advertisements and granting the Plaintiffs motion for a preliminary injunction).

% 121 F. Supp. 2d 1085 (D. Tex. 2000).

' 1d. at 1092

%2 46 F.3d 54, 56 (9th Cir. 1995).

# See also Minnesota v. Sunbelt Comm., 2002 U.S. Dist. LEXIS 18990 (D. Minn. 2002); Kenro, Inc. v.

Fax Daily, Inc., 962 F. Supp. 1162 (S.D. Ind. 1997) (upholding TCPA’s restrictions on unsolicited fax
advertisements under the Central Hudson analysis).

28



(3)  The restriction is not more extensive than necessary to achieve
that interest

The last prong of the Central Hudson analysis requires there to be a “reasonable fit between
the means and ends of the regulatory scheme.”* This fit “is not necessarily perfect, but reasonable;
that represents not necessarily the single best disposition but one whose scope is ‘in proportion to
the interest served.” Although the final prong of the Central Hudson analysis is not a “least
restrictive means test,” the Court has stated that “if the Government could achieve its interests in
a manner that does not restrict speech, or that restricts less speech, the Government must do so.”’

A national do-not-call registry meets this test because it is narrowly drawn to preserve the
privacy rights of those citizens who put their names on the list and also allows telemarketers to
continue to solicit all other citizens. It draws the most efficient distinction between citizens who
want to receive commercial telephone solicitations and citizens who view telephone solicitation as
an invasion of privacy. Indeed, the one court that has found the TCPA’s total ban on unsolicited
faxes to be unconstitutional did so precisely because it concluded that a do-not-fax database --
precisely analogous to the do-not-call registry -- would be a constitutional, less restrictive
alternative?’

The FCC and other government agencies have considered other options for restricting
unsolicited commercial telephone solicitations in the form of the TCPA Order,” but as these
comments and the NPRM suggest, the alternatives are inadequate. In particular, the company-
specific do-not-call lists are an inferior tool to protect the privacy of citizens’ homes for the obvious
reason that a citizen can get relief from unwanted invasions of privacy only by informing each and
every telemarketing company of his or her desire to not receive telephone calls -- after each and
every company has already invaded the person’s privacy at least once.

* Lorillard Tobacco Co.v. Reifly, 533 1).8. 525,561 (2001)

* Board of Trustees, State {/niv. of New Yorkv. Fox, 492 U.S. 469,480 (1989) (quoting Inre: R.M.J.,455
U.S. 191,203 (1982).

* See id.
7 Thompsonv. Western States Med. Center.,122 S. Ct. 1497, 1506 (2002).

”State ex rel. Nixon v. American Blast Far, Ine., 196 F. Supp. 2d 920 (E.D. Mo. 2002}, appealpending,
8th Cir. ## 02-2705, 02-2707.

9 See generally Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, CC
Docket No. 92-90, Report and Order, 7 FCC Red 8752 (1992).
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In summary, a national do-not-call registry is a constitutional restriction on invasive
unsolicited commercial telemarketing. It directly advances the government’s substantial interest in
preserving the privacy of the home, but it is narrowly tailored to directly achieve its goals with only
minimal infringement on the commercial speech interests of legitimate telemarketers.

F. CONSUMER EDUCATION

The Commission seeks comment on a proposal to educate consumers regarding the
Commission’s do-not-call list (NPRM 954). We agree with the Commission’s proposal to require
common carriers to notify consumers of the do-not-call list as well as ongoing efforts by the
Commission to publicize the do-not-call rules. In addition, the Attorneys General recommend that
the Commission consider a comprehensive consumer education program that also provides very
specific instruction to registrants asto how to report aviolation. Thisisanareaaddressed in several
states by mailing “enrollment confirmation” packets to consumers. For example, the Missouri
Attorney General mails an informational packetto each Missourian enrolling inthe Missouri do-not-
call database which provides explanatory information as to the consumer’s rights under Missouri’s
do-not-call law, instructions for how to report a violation, and a sample violation report form. Each
of Missouri’s more than one million residential subscribers has been sent this material. Oregon also
offers comprehensive consumer education packets to consumers inquiring about its do-not-call
database system. Both Missouri and Oregon also offer educational information, and the ability to
enroll, on their websites.'® The Attorneys General encourage the Commission to factor in the costs
of similar education for consumers utilizing its registry.

L. OTHER ISSUES

The Commission seeks comments on several issues separate from a do-not-call list:

A UNSOLICITED FAXES

The Commission seekscomment on whether the general rules regarding unsolicited facsimile
advertisements need to be changed and specifically identifies three areas for consideration: (1) the
“prior express invitation or permission” definition, (2) the established business relationship
exemption, and (3) fax broadcasters (NPRM 937-40).

1% The Commission’s website currently provides information on unwanted telemarketing calls and refers
consumers to their state’s consumer protection office for more information.
<http://mw . fcc.gov/cgb/consumerfacts/tepa. htmlThe Federal Trade Commission’s website provides consumers
with hyperlinks to 15 state do-not-call database websites that offer Internet enroliment,
<http://www ftc.gov/bep/conline/pubs/alerts/dncalrt. htm>.
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